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MAGISTRATE BRIAN GLUESTEIN 
Grievance 

MS S.E. WALKER (Nedlands) [9.05 am]:  My grievance is about Mr Brian Gluestein continuing as a 
magistrate following his concealment of a nine-month disciplinary process from the selection committee and a 
three-year history of mismanagement of two probate files.  Mr Peter McMullen and his wife have written to the 
opposition saying that they are appalled to learn of his appointment as a magistrate; that they believe judicial 
officers need to be seen as competent administrators; and that the facts need to be revealed as a matter of public 
interest because of the probity of public figures involved.  They are calling for his resignation.  I believe that 
resignation is the only honourable course for him.  He simply cannot, with any credibility, judge fellow Western 
Australians, and his continuing in the position only undermines confidence in the administration of justice. 

So far, Mr Gluestein has said nothing and left it to other members of the legal profession to come out and 
barrack for him.  I believe he has forfeited his right to the position that he now holds.  Recent articles in 
The Australian and The West Australian refer to his appointment as raising disquiet because during the 
competitive selection process he did not tell the selection committee that he was going through a disciplinary 
process.  The Attorney General said that during the selection process candidates were asked to disclose whether 
they were the subject of disciplinary actions.  He was, and he did not.  The Australian article goes further and 
states that applicants were asked to reveal anything that might stand in the way of their appointment.   

The DEPUTY SPEAKER:  Members, it is difficult to hear the member who has the floor when they are 
engaged in conversations.  It makes Hansard’s task very difficult. 

Ms S.E. WALKER:  A member of the Western Australian Bar Association, Mr Ken Martin, QC, said that they 
were really looking for any skeletons in the closet - and he had them.  The Attorney General sought to excuse 
Mr Gluestein’s lack of truthfulness to the selection committee by saying that in a narrow sense he was not the 
subject of disciplinary action.  By any stretch of the imagination, this is untrue.  The Attorney General said that 
he would not stand him down from his job because his unprofessional conduct did not involve any dishonesty or 
personal benefit.  Yes, it did.  This is where the Attorney General and I differ.  In one aspect he benefited 
personally by withholding information from the selection committee and getting the job.  Crucially, the Attorney 
General said that he was aware of all the issues and did not intend to take any further action.  The Attorney 
General and Ms Saraceni, the president of the Law Society of Western Australia, sang from the same hymn sheet 
and said that the review process should be upgraded.  A spokesman for the Chief Stipendiary Magistrate said that 
he would not bother to do anything because the matter in question happened when he was a lawyer. 

I think we have hit a new low in standards that we think should apply in relation to the honesty of applicants 
when being interviewed for appointment as judicial officers with these sorts of comments.  So, too, do the family 
of Mrs McMullen.  It is not about what he did as a lawyer, it is not about whether he was not the subject of 
disciplinary proceedings in the narrow sense, and it is not about the system.  It is all about his honesty and 
personal integrity during his interview with the selection committee.  He knew that he had big skeletons in his 
closet and he lied by omission by withholding information that he knew would count him out of being selected.  
For example, his competency in the handling of legal work, his honesty and truthfulness with his partners in his 
law firm, and his inability to deal with serious errors.  His personal integrity is at stake, as it is with all judicial 
appointments.   

Perhaps he should have told the selection committee that a Mrs Marjorie McMullen died three years ago and his 
firm was the executor and trustee of her will, that he had taken over the administration of the estate and that, 
despite continual calls from the McMullens, he had neglected the file for two years.  Unpaid bills were piling up.  
As a consequence of the complaints from Mr McMullen to the Legal Practitioners Complaints Committee, on 
May 2006 Mr Gluestein had been subject to a disciplinary process on that date and up to and including when he 
was before the selection committee.  For example, the complaints committee interceded and took over his files.  
Mr McMullen tells me that another firm was called in to assist with the files.  In July 2006 it was discovered that 
no application for probate had been lodged.  The matter was brought to an end only through the Legal 
Practitioners Complaints Committee.  When he received a bond cheque from the late Mrs McMullen’s nursing 
home in June 2004, he credited that $66 000 to a second estate file he was handling and that money was 
eventually distributed, in part, to Paterson and Dowding for payment of his fees on the second estate. 

The rest of his competency in handling those files can be viewed on the State Administrative Tribunal website.  
This is the person who will be dealing with the affairs of people in our community.  Is he competent enough to 
be a judicial officer?  I would say not.  Was he honest with the selection committee or his partners?  I would say 
not.  What thinking or bias will he bring to his decisions?  He was not faced with an investigation at the time he 
was before the selection committee.  It knew all there was to know.  He knew he was waiting for a penalty, but 
he did not know from whom - the complaints committee, the State Administrative Tribunal or the Supreme 
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Court.  Magistrate Gluestein should resign as a matter of honour and to protect the reputation of the 
administration of justice in this state.  I find support for this in the comments of SAT’s judgement on this matter.  
It said that it would impose a penalty.  The State Administrative Tribunal commented - 

. . . it will be clear to the profession what maintenance of standards requires.  It will also be understood 
by the community that the profession holds itself to high standards in the conduct of legal practice, and 
it can maintain its confidence in practising lawyers.   

These comments are just as applicable to the judiciary. 

The DEPUTY SPEAKER:  Before the member continues, I caution her to be mindful of where she is going, 
given standing order 92, so as not to impugn or damage someone’s reputation.  I am happy for her to continue, 
but I think members need to be very cognisant of that standing order and to be careful about their comments.  I 
offer the member that advice. 

Ms S.E. WALKER:  Just to explain, Madam Deputy Speaker, I am reading those comments from a public 
document on the website of the State Administrative Tribunal.  I am quoting from that. 

The DEPUTY SPEAKER:  I am referring to the member’s overall grievance as a caution. 

Ms S.E. WALKER:  I also note that Mr Gluestein’s counsel in that decision wanted his name suppressed on the 
basis of avoiding prejudice in the administration of justice, and in reference to a section of the act that refers to 
any other reason in the administration of justice.  It was not the penalty meted out to Mr Gluestein that would 
prejudice the administration of justice; it was the fact and the knowledge that someone who had handled files in 
the manner in which he had, and who had not been completely truthful to the selection committee, was now 
serving on the bench.  In my view, it is entirely inappropriate for him to judge other Western Australians, 
because his personal integrity is at the core of the issue.  For the past four years I have asked for the introduction 
of a judicial commission similar to that which exists in New South Wales by which complaints against judicial 
officers can be considered.  I would not be standing here now if the Attorney General had introduced such a 
judicial commission, which would cost very little.  The objective of the commission’s complaint function is to 
ensure that complaints about the ability and behaviour of judicial officers are investigated in a timely and 
effective manner in order to enhance public confidence in the judiciary and to promote good practices and high 
standards of judicial performance.   

I have been asked, on behalf of the family, to ask the Attorney General to respond.  They have difficulty with the 
Attorney General’s response to the way in which Mr Gluestein conducted himself in that interview.  I ask also on 
behalf of all Western Australians who are destined to appear before him. 

MR J.A. McGINTY (Fremantle - Attorney General) [9.12 am]:  Madam Deputy Speaker, before I begin my 
response, it is my belief that you drew to the member for Nedlands’ attention standing order 92, which reads - 

Imputations of improper motives and personal reflections on the Sovereign, the Governor, a judicial 
officer or members of the Assembly or the Council are disorderly other than by substantive motion. 

A magistrate is a judicial officer.   

Point of Order 

Mr J.A. McGINTY:  I seek the Deputy Speaker’s ruling as to whether this grievance is out of order.  We have 
heard from the member for Nedlands a number of personal reflections of an adverse nature about a member of 
the judiciary, Magistrate Brian Gluestein.  I would suggest that the member for Nedlands has sought to ascribe 
improper motives.  The member for Nedlands suggested that there was something improper to be gained by 
Magistrate Brian Gluestein’s behaviour.  I waited until the end of the member’s grievance to make sure that I 
comprehensively understood what she was saying.  However, in my view, this is not something that can be 
raised in this house other than by way of substantive motion.  I seek the Deputy Speaker’s ruling on this matter 
before I commence my reply. 

Dr S.C. THOMAS:  The Attorney General referred to standing order 92.  Many of the matters raised by the 
member for Nedlands have been previously raised in this place and in the public arena.  I think there is nothing 
new in the material that has been brought forward by the member for Nedlands.  However, if it is the Deputy 
Speaker’s ruling that certain sections of the member for Nedlands’ grievance are in breach of standing order 92, 
the member talked in other sections about policies and processes put in place by the Attorney General.  At the 
very least, should the Deputy Speaker rule that those sections that are in breach of section 92 be removed from 
the grievance, there are many sections of the grievance that the Attorney General will still be capable of 
answering without being in breach of any standing order.  It is my opinion that no standing order has been 
breached, but if that is the Deputy Speaker’s ruling, the Attorney General could use other means to answer this 
grievance. 
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Ruling by Deputy Speaker 

The DEPUTY SPEAKER:  Thank you, members.  I cautioned the member for Nedlands because I was seeking 
advice about the standing of a magistrate in terms of understanding his position as a judicial officer.  I have since 
been advised that that is correct, in which case I will rule that, in terms of standing order 92, the Attorney 
General is quite right - a substantive motion needs to be raised, rather than using a grievance.  Parliamentary 
privilege is something we all need to be very careful of, and standing order 92 is there for a reason.  In upholding 
the point of order, the Attorney General could possibly respond to the grievance in general terms so as to not 
further exacerbate the situation, or he could choose to ignore it and the member for Nedlands will need to find 
another avenue with regard to the standing orders if she wishes to pursue this matter further. 

Ms S.E. WALKER:  I have not looked, but I think I have raised the matter of the reappointment of Magistrate 
Bloemen by way of grievance before, and there was no objection made.  I will look at that after I have heard 
from the Attorney General. 

The DEPUTY SPEAKER:  Does the Attorney General wish to respond?  If he does not, we will move on. 

Debate Resumed 

Mr J.A. McGINTY:  I will briefly respond, but not to those matters where the member for Nedlands has 
transgressed standing orders.  I will say briefly that magistrates are appointed following a national advertising 
process.  The position has a salary of approximately $220 000 a year.  Magistrates, as judicial officers, are 
required, as all members will be aware, to enforce the law on a statewide basis.  The Magistrates Court is the 
court that most Western Australians who come into contact with the law deal with.  The court deals with well 
over 100 000 cases or lodged complaints each year, and it is very important that the integrity of the judiciary be 
upheld.  Following national advertising of vacancies for magisterial positions, a selection committee was 
appointed.  The selection committee made a short list and conducted interviews in a conventional way before 
making a recommendation to me on the appointment of Mr Brian Gluestein.  During the course of those 
interviews, all interviewees were asked whether there was anything that might stand in the way of their 
appointment; for example, any convictions, disciplinary proceedings or taxation issues.  When those questions 
were put to Mr Gluestein during the course of the interview, he gave a negative response.  I do not defend the 
actions taken by Mr Gluestein.  He should, in my opinion, have disclosed that there was an investigation.  It was 
not a disciplinary proceeding at that stage.  It is my understanding that the disciplinary proceedings were 
introduced after Mr Gluestein had been appointed as a magistrate in January.  He might be able to argue, on a 
technicality, that there were no disciplinary proceedings before him at the time of the interview.  I would expect 
any person being considered for judicial appointment to disclose the fact that they were under investigation at the 
time of interview.  It was the case that the Legal Practitioners Complaints Committee was conducting an 
investigation into the handling of certain estate matters by Mr Gluestein that ultimately resulted in a subsequent 
reference to the State Administrative Tribunal, at which Mr Gluestein admitted his culpability and was fined by 
the State Administrative Tribunal for the way in which he handled those estates. 

Two matters of a structural nature emerge from this issue.  The first is that it is time that we formalised the 
arrangements in respect of disclosure of people seeking judicial office.  In the past it has been done orally; 
people were asked whether there was anything that might stand in the way of their appointment such as, as I 
have already indicated, a conviction, a taxation matter or any disciplinary proceedings.  I think it is time we put 
that in writing.  Secondly, I think it is time we expanded the range of matters that should be disclosed in writing 
prior to a judicial appointment being made.  We should be asking people whom we are considering for judicial 
appointment whether they have faced any charges, not only convictions, and in respect of disciplinary matters, 
whether any investigations are current rather than simply whether there were any disciplinary proceedings.  As I 
indicated, technically there were not, but I would expect Mr Gluestein to have disclosed that he was the subject 
of an investigation at the time the appointment was made.  I want to expand the range of matters disclosed and I 
want that to be in writing in a formal signed document.  I have asked the Solicitor-General to give me advice on 
how that can best be done. 

The second change that I think it is most probably time to introduce, and this goes to the question of 
transparency of the appointment process, is that although we have a very formal, even conventional, appointment 
process for magistrates, that does not apply to judges in the Family Court, the District Court or the Supreme 
Court.  Those judges are appointed as a result of consultation rather than application and, again, the same 
disclosure principles should apply to them.  I think it is most probably time we also opened up the range of 
people we can consider for these appointments.  At the moment the selection process is biased towards people 
who are at the bar.  I think it is time we called for, maybe on a biennial basis, expressions of interest from people 
who might wish to be considered for judicial appointment - a system somewhat similar to that applies in the 
United Kingdom and in some other states of Australia - so that we can ensure that the field that we consider is 
not limited necessarily to the bar or one or two high-profile solicitors but that anyone who has an interest in 
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being considered for appointment has the opportunity to put their name forward.  Therefore, I think out of an 
unfortunate event involving Mr Gluestein, we will have some significant structural changes to appointments of 
members of the judiciary. 

I also make this point in respect of Mr Gluestein: when it was discovered that he had been disciplined by the 
State Administrative Tribunal after his appointment to the judiciary, consideration was given to what action 
should be taken.  I sought advice on this matter and my own view was that there was no personal profit or gain 
made by Mr Gluestein from his action in the handling of the estate matter.  It was not as though money had been 
misappropriated to his benefit or things of that nature.  It was certainly something that should not have occurred 
and something that, in my opinion, should have been disclosed but did not reveal any personal dishonesty in the 
way in which he handled the estate matter.  It certainly reveals a sloppiness and a lack of attention and care to 
these matters.  I would have viewed the matter entirely differently had it been a matter out of which he 
personally gained from the way in which he handled that estate.  For that reason, the dismissal or suspension of a 
magistrate is a serious matter.  It is one that had to be considered but I viewed the matter to be one that was 
unfortunate and should never have occurred, but nonetheless one in which it was not appropriate to take further 
action because of the absence from the transaction of any personal benefit or dishonesty of that nature. 

Point of Order 

Mr T. BUSWELL:  I am interested to explore by way of point of order your ruling, Madam Deputy Speaker, in 
relation to standing order 92 -  

Mr J.A. McGinty:  You can’t canvass the ruling. 

The DEPUTY SPEAKER:  The member cannot. 

Mr T. BUSWELL:  Okay.  Let me rephrase that.  My apologies.  It is early in the day.  In relation to standing 
order 92 and the comments made by the member for Nedlands relating to -  

Mr A.D. McRAE:  On a point of order, the member cannot now, after the Deputy Speaker has made a ruling, 
seek to reopen that matter.  If he has a different matter on which he wishes to make a point of order on the 
conduct of the house, he should proceed to do that, but if a review of your decision, Madam Deputy Speaker, is 
being attempted in this process, that can be dealt with only by way of substantive motion. 

The DEPUTY SPEAKER:  The point of order of the member for Riverton is upheld. 

Ms S.E. WALKER:  On a point of order, I want to ask for a clarification from the Chair.  My comments were 
addressed not to Mr Gluestein in his capacity as a judicial officer -  

The DEPUTY SPEAKER:  Sit down, member.  This is not an opportunity to canvass a ruling of the Chair.  If 
the member wishes to do so, we will have that discussion outside this chamber. 

Debate Resumed 

The DEPUTY SPEAKER:  The member for Collie-Wellington. 

Several members interjected. 

The DEPUTY SPEAKER:  Order, members! 

Several members interjected. 

The DEPUTY SPEAKER:  Order, member for Nedlands! 
 


